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Introduction

Customary law is usually associated with traditional or
even primitive societies. Nevertheless, customary legal
systems are still present in many modern legal systems
worldwide. Arab customary law predates Islam, and af-
ter hundreds of years is still used, despite the changes in
living conditions, and the development of more or less
stable and efficient state legal systems. Nowadays, tradi-
tional informal legal systems are used to varying degrees,
in most Arab countries. In this regard, Palestine stands
out because of the status of customary law in the society.
At present, despite the fact that Palestinian state legal
system is operational, at least to a certain extent, due to
the complicated internal political situation and military
occupation exercised by Israel, and the fact that custom-
ary law is not considered an official source of law’, the tra-
ditional legal proceedings described below are still used
in cases of serious legal conflicts, such as murder, bodily
injury, car accidents or rape. It is also utilized in everyday
problems involving land, water and environmental con-
flicts, marital disputes and other cases. The aim of this
paper is to look more closely at the cultural, social and
political factors that can explain why customary law, and

107



in particular a traditional conflict resolution process, is
still widely used in the contemporary Palestinian society
of the West Bank. Using unofficial customary laws when
other legal systems are available and when usage of state
judiciary is encouraged by the authorities is assumed to
be a choice that stems from cultural legacy, rather than in-
stitutional design. That choice results from the influence
of certain factors — cultural values, social convictions and
beliefs, historic developments and political positions —
which the following text will try to identify and describe.

As tribal affiliations and clan solidarity are still one of
the foundations of Arab culture and social structure, sim-
ilarly to Terris and Inoue-Terris?, this paper applies a con-
cept of neopatriarchal society, as described by Sharabi3,
and treats customary law practiced in Palestinian society
as a sign of neopatriarchal relations. Neopatriarchal soci-
ety is one based on patrimonial, tribal, traditional values,
and yet it uses modern state institutions. Neopatriarchy
means adaptation of the ways of life, organization of gov-
ernment and civil society based on the model of modern
Western societies, while adhering to the areas of social,
economic and political hierarchy of the patriarchal cli-
entelism and ancestry. This model is often the result of
forced Westernization during colonization or occupation.
While contemporary Western political systems promote
the division between the state and an individual, in neo-
patriarchal communities the division between the state,
the society and family is blurred. The internal relations
are further associated with the patriarchal hierarchy, eth-
nicity and clan or religious groups, rather than with the
individuality, political views or statehood. Tribal affilia-
tions and family relations are still very important in such
a society, and they are associated with personal safety,
economic stability and sense of identity. Those values
are mixed in modern notions of democracy, transparency
and individuality in the face of the law+.
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In author’s opinion the firmly embedded attachment to
the tribal and clan structures is also prevalent in Palestin-
ian society, and it is an important component of core val-
ues, which are the foundation for customary Arab law. In
Palestinian society, division into clans (hamulah), which,
in turn, are further divided into patriarchally organized,
extended families, is still important, even if it is losing
its value in some communities, particularly in the cities.
At the head of a hamaulah is sheikh, traditionally one of
the eldest and wealthiest members of the clan. During
the time of the Ottoman rule, clans were basic entities of
the political structures in the region’ and immense clan
loyalty is a still present remnant of pre-Islamic asabiyyah
(tribal solidarity). In Palestine, the model of modern state
and administration is superimposed on the client-patron
relationship, in which the family or clan maintains con-
trol over its members. The old structure of the family and
clan rivalry is well preserved, and private interests, un-
derstood as the interests of the family, dominate, which
is especially visible in the application of customary law.

Because of such strong neopatriarchal organization,
which is tribal in its nature and structure, the author choos-
es to describe legal customs used in Palestinian society
in terms of tribal customary law. Using that approach has
some downsides, especially when it comes to terminology
associated with research on “tribal” or even “primitive” com-
munities, while at the same time it is an attempt at avoiding
orientalism and Western-centric evaluation of the informal
legal systems described. Nevertheless, research on tribal law
in traditional societies can be a useful basis for the describ-
ing and understanding of modern legal customs. Therefore,
application of such terms in this text is an effect of author’s
conviction about the neopatriarchal nature of Arab and Pal-
estinian societies, specifically visible when customary law is
used, and is not meant as any judgment or assessment of
the values of different cultural or social structures.
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Based on other studies® and empirical research, the au-
thor distinguishes two subcategories of customary law in
Palestine, though there is no place to discuss that dif-
ferentiation further in this article. In short, one type is
(strict) tribal law, practiced mostly among Bedouin com-
munities and, to some extent, in regions of Sinai, Hebron
and Gaza’. That system has more fixed rules, and judiciary
positions are traditionally hereditary. The second subcat-
egory is reconciliation (zslah) process, which evolved from
Bedouin tribal law. Its procedures are characterized by
greater flexibility, aimed at rebuilding positive relations
between conflicted parties, and it is broadly accepted by
all segments of Palestinian society. Both systems have so-
cial legitimization, from which the social pressure and
obligation to comply with their provisions stem®. Never-
theless, as the tribal Bedouin law is only marginally used
in a few remaining nomadic communities that choose to
adhere to their traditional way of life, this article will fo-
cus on the reconciliation procedures (su/h) that are more
widely used in all segments of Palestinian society.

Therefore, the first part of this paper describes Palestin-
ian customary law in general — its origins, scope of usage
and recognition. It is followed by a brief description of
how exactly customary reconciliation procedures (sulh)
are undertaken and used in the West Bank nowadays.
Second part of the article attempts to reconstruct rea-
sons for the contemporary usage of legal customs in Pal-
estinian society. In the course of such digressions, the au-
thor uses such expressions as “customary law”, “informal
legal system” and “informal judiciary” interchangeably to
describe all informal legal proceedings based on custom
and tradition. Even though these terms can have slightly
different meanings, thorough analysis of the nuances re-
lating to theretois not the subject of this research.
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Palestinian customary law

The informal Arab legal system is sustained by uninter-
rupted social practice in line with the social and cultur-
al values. Arab customary rules originated in pre-Islamic
Arabia and were perpetuated for ages in Arab societies,
especially in Bedouin and rural communities?. At its core,
these legal rules can be classified as tribal law, and have
typical features of legal systems of traditional (pre-state)
societies. For centuries, it acted as a traditional tool for
troubleshooting intra- and inter-tribal conflicts, in the
absence of a central government and judiciary. Because
of a high level of tensions in the tribal communities,
there was always a need for mediators to maintain a state
of equilibrium®.

The customary law currently practiced in Palestine
preserves elements specific to pre-Islamic Arab culture,
including a high degree of tribalization and communitar-
ianism". Some of the customary rules are similar to the
provisions of Islamic law, however shari’a and customary
law are separate, though overlapping, legal systems. It
must be stressed that the informal law in Palestine is not
divided along any religious lines. Although Palestinians
of all denominations are tied by the same customs and
traditions their cultural background is the same, the spe-
cifics of the customs practice somewhat vary regionally.

As there are no statistics pertaining to how often cus-
tomary law is applied in Palestinian society, it is hard to
pinpoint the exact range of its regulatory powers. Relying
on the participant observation of a few Palestinian com-
munities living in the West Bank, the author speculates
that resorting to customary law seems to be a largely un-
questioned action in cases of conflict. Groups of tens to
hundreds of men gathering in a public space of a village
or a town to take part in the su/h ceremony is a natural
and quite regular occurrence, therefore it largely goes un-
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noticed by Palestinians not directly affected by the con-
flict that is being solved in a customary way. The most
visible aspect to outsiders are large ceremonies (gather-
ings of more than a few hundred men), but those only
take place in cases of very grave crimes — like homicide
or serious bodily injury — so they do not happen very
often. Nevertheless, according to personal observations
of the author, every few weeks or months, in towns and
villages, one can observe dozens of men heading to a pub-
lic gathering space, public building or a private house to
take part in sulh negotiations or a final reconciliation
ceremony.

To give some numbers: according to Ibrahim Sheha-
da, Director of the Gaza Center for Rights and Law™, in
approximately 60% of legal conflicts among Palestinians
living in Israel (not the West Bank), the matter is resolved
amicably using customary law and out of court. Accord-
ing to Hebron inhabitants — a very conservative city in
the South West Bank — up to 60% of land and water is-
sues are still solved by customary reconciliation, and in
90% of cases of intentional murder the customary right
to bloody revenge is applied (combined with a right to
settle the dispute using the sulh procedure). According to
Faiz al-Rajabi, a representative in informal judiciary pro-
ceedings of the al-Ja’abary family from Hebron,in Hebron
area the customary law is used in 100% of cases™. On-the-
ground observations by the author in Hebron seem to
confirm these numbers.

Nevertheless, the scope of recognition and application
of customary law depends largely on the type of commu-
nity and varies between places. Because of the partitions
and divisions of land due to occupation®, Palestine is
culturally diverse, with different communities showing a
range of religious and cultural conservatism, political en-
gagement, etc. From Bedouin communities that still try
to lead their pastoral nomadic or half-nomadic life and
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practice very old traditional forms of tribal customary
law, through conservative villages and cities (like Hebron
or Nablus) to the liberal-minded, economically thriving
and traditional Christian cities of Bethlehem or Ramal-
lah, the cultural landscape changes along with the scope
of practice of customary law. Based on observations of the
author, the more conservative the community, the more
customary law is practiced. Therefore, in Hebron, smaller
villages and some of the refugee camps, customary law
seems to permeate almost every aspect of personal and
social life. In case of a conflict, it is natural for members
of the community to apply customary rules in order to
regulate and solve the conflict. In larger cities and more
liberal communities, the families might choose to pursue
justice in regular state courts.

Both systems — the state law and the customary law
— are often used in parallel and while the official court
is adjudicating wrongdoing, offence or crime, families of
the parties are simultaneously negotiating customary rec-
onciliation®. In some communities, both minor matters
(like marital disputes or damages resulting from brawls)
and serious problems (like rape or murder) will invoke the
reconciliation customary procedures (or bloody revenge).
Sometimes one party would initiate the customary rec-
onciliation process, and the other family would agree to
use customary law to avoid aggravation of the dispute.
In other cases, both parties will rely on the state judici-
ary to adjudicate the matter. The breadth of cases dealt
with by customary law is therefore as wide as the range
of possible human conflicts. In order to generally cate-
gorize — customary negotiations and regulations in the
West Bank are used in cases in which between two parties
belonging to the community” there exists a conflict that
results from a transgression of legal norms by one party,
and when both parties recognize customary rules of pro-
cedure in such situation and agree to use them.
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Procedure of «sulh»

The informal Arab processes of reconciliation are called
sulh, which means “peace, reconciliation”. The sulh pro-
cedures involve negotiations between the parties to the
conflict, conducted by an external group of mediators.
The main objective of this custom is to end the dispute
and restore peaceful relations within the community. A
subsidiary goal is to dissuade revenge on the perpetrator
and his relatives (which could lead to a vicious circle of
further acts of bloody revenge)®. An effective agreement
is often associated with payment of appropriate mone-
tary compensation by the offender, although this is not
always necessary®.

Such procedures are carried out by members of the so-
ciety, who not only know the customs and rules of such
proceedings, but are also respected for their position,
wisdom and skills in bringing parties together and rec-
onciling them. Sometimes those skills involve using so-
phisticated manipulation in such a way as to bring the
parties closer to solving the problem, without offending
them. The reconciliation process in Palestine is conduct-
ed either by a single conciliator (in smaller, less violent
conflicts) or by a group of the community’s most respect-
ed notables — the jahah. They work within the framework
of a certain traditional order of actions and procedures,
though they can use them flexibly to reach their goal —
end the conflict®®.

The conciliators should be approached by an offender’s
representative with a request for mediation. Such prerog-
ative for initiating the reconciliation proceedings results
from the conviction that the reconciliation can only be
achieved if the offender admits to committing the crime
and takes responsibility for it. The act of asking for me-
diation is understood at least as a public sign of remorse,
even if it is not indicative of real feelings. The family of
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the perpetrator does not contact the family of the victim
directly, as this could intensify the conflict when emo-
tions are still strong. As bloody vengeance is still prac-
ticed in Palestinian society in cases of violent conflicts,
especially murder, one of the tasks of the conciliators is
to secure a truce between the parties and prevent blood
spill. Keeping the members of the immediate families of
the victim and perpetrator from meeting each other is
one of the best ways to achieve that. In serious conflicts,
not only do the conciliators take it upon themselves to
act as intermediaries in negotiations and contacts be-
tween the families, but they also secure a temporary truce
(hudnah) for the time of investigation and initial negoti-
ations®. If the risk of bloody feud is high, the offender
and his immediate family might be evacuated from their
homes until the conflict is resolved®. Again, one of the
purposes, apart from securing the well-being of the of-
fender and members of his family, is to avoid aggravating
the conflict?.

The negotiations are generally focused on determin-
ing an agreeable price of financial compensation for the
crime committed. The victim’s family evaluates the harm
done and asks for a specific sum, which can be further
negotiated, but the conciliators have the final say on the
amount of compensation®. There are no general or ab-
stract norms binding customary judges, there is only a
framework to guide the process. The aim of the process
is to determine all the circumstances involved in the case
and find a solution that could be considered fair not only
to the parties of the conflict, but to the community as
well. To accomplish this, the negotiator has flexibility in
choosing measures corresponding to the situation?.

Negotiations can take years, but once both families ulti-
mately reach a compromise, the final agreement is signed
during a celebratory ceremony. This public event is at-
tended not only by the male members of both families or
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clans, but also by other members of the community, local
notables and representatives of authorities. The ceremo-
ny preferably takes place outdoors, in a public space large
enough for even thousands of men to gather?. Represent-
atives of both parties make speeches, share a meal or at
least coffee, and finally publicly shake hands as a sign
of peace, forgiveness and reconciliation®®. The ceremony
ends with the reading out and signing of the negotiated
agreement, which is also later published in local newspa-
pers at the expense of the family of the offender®.

Why customary law is still practiced in Palestine

Jurisdiction of customary law in Palestine exists in paral-
lel with other legal systems: the laws introduced by Israel
during the occupation years, the Palestinian official law
and religious laws that govern matters of personal status
for members of all denominations. The issue of overlap-
ping traditional and borrowed legal solutions is mixed
with the problem of the occupation of the West Bank
by Israel since 1967. At the same time, the Palestinian
National Authority, since the Oslo agreements, has tried
to build structures of independent statehood, including
a modern state judiciary. In that complex cultural and
political situation, the contemporary usage of Arab cus-
tomary law can be explained in multiple ways. Here, the
author will try to generally categorize and briefly describe
the factors that seem of greatest importance to the mod-
ern-day practice of informal legal systems in the West
Bank.

L. Socio-cultural factors: reconctliation,
honour and social control

Palestinian contemporary customary law is character-
ized by a lack of formal legal institutions and is based
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on direct regulation (resting on private relations between
members of a community). Its norms are legitimized
mostly through the power of tradition, are created by
the community over the course of history and cultural
development, and are not superimposed by any official
authorities. Its rules are flexible, and so are the rules of
the judiciary process. Social pressure ensures compliance
with the customary legal norms. The characteristics men-
tioned above are strongly tied to cultural values that are
embodied in the goals of customary reconciliation proce-
dure: restoring peace to the community and restoring the
honour of the victim’s family.

Restoring amity in the community is often more im-
portant in Palestinian society than punishing the culprit
according to official law. An act of breaking the norms,
be it a theft, a dispute or even a murder, is treated by
customary law as a conflict between two families or clans,
rather than a crime that needs to be punished. Therefore,
it is not just a matter between private individuals, the vic-
tim and the perpetrator, or even between the perpetrator
and the ruling power. Instead, it is an issue for the entire
community, as it is divided by the conflict. The whole
process of informal customary proceedings is focused on
investigating the matter, evaluating the damage as per-
ceived by the party (the family or clan) of the victim, and
trying to reconcile the parties by imposing a reparation
payment on the perpetrator’s party, as well as mending
the divisions and encouraging amity and reconciliation.
As Thabit mentions: positive law has the “ability to im-
plement the provisions, but it cannot remove the hatred
of the soul”* In the opinion of Palestinians, customary
law is faster and more efficient at resolving legal conflicts,
as it addresses the key problem — personal relations dam-
aged by the conflict. Customary law serves the function
deemed most necessary in this context: it guarantees a
compromise solution to the social problem caused by
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the legal conflict. Unlike official judiciary proceedings,
in Palestinian society it is more important to resolve a
conflict that hinders positive relations between members
of the community than it is to indict the guilty party and
punish it with sanctions. This was important in ancient
times, under tribal social organization, but it is also im-
portant nowadays, under Israeli Occupation.

The other aim of informal reconciliation in Palestini-
an society is restoring honour, which has great value in
Arab society and culture, and is one of the most impor-
tant features of Arab culture and traditional social order.
When a family member falls victim of an act which stains
his honour, not only is his personal reputation adversely
affected, but the honour of the entire group suffers, and
it is in the interest of the whole family to re-establish it.
Traditionally, it is possible to redeem the honour through
bloody revenge (usually a direct attack on the offender or
a member of his family), as well as through a successful
reconciliation procedure’.

Individual compliance with the decision of the concilia-
tors, and the whole traditional system of adjudication, is
based on notions of honour and social pressure to resolve
conflicts within the community. Agreeing to the negotia-
tions, accepting the jaha’s decision about compensation,
signing the final reconciliation and paying the awarded
sum, as well as adhering to all other customary steps and
acts during the entirety of the proceedings, are all connect-
ed with and secured by the notion of honour??. Deviating
from the traditional framework of informal customary jus-
tice could result in the loss of personal honour or worse —
the honour of the family. This further ensures the custom-
ary reconciliation, as reneging on the agreement reached
under the careful watch of the whole community and its
most respected members would be an immense disgrace.

A focus on community relationships and the tradition-
al value of honour are some of the traits of neopatriar-
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chal societies. Nowadays, tribal affiliations and family
communitarianism within Palestinian society — traits of
neopatriarchalism — are best visible when customary law
is employed. First, in cases of legal confrontation, it is the
whole clan, or at least the extended family, that becomes
a party to the conflict and takes part in reconciliation
procedures. Sharabi® notes that Arab patrimonial socie-
ties have no confidence in the Western way of governing
and the concept of individuality, and independence of the
citizen is treated as a threat to the traditional values of
clan and family ties. Arab society is built on the concept
of wastah (“connections”, “clout” — meaning favouritism,
nepotism) — the distribution of privileges, patronage and
protection. In neopatriarchal society, this concept merg-
es social, economic and political relations, and identity
is built upon belonging to a certain group. Social struc-
ture, based on kinship ties and patriarchal hierarchy, also
contributes to the desire of the parties to reconcile, thus
alleviating the threat of breaking cooperation within the
family or between neighbours.

Another important notion, connected with the
above-described political culture of Palestinian society,
is the concept of individuality in the face of state institu-
tions. It is a factor especially when it comes to positions
towards customary traditional law and state law. Because
Palestinian society is built on ideas of clan loyalty, the
identity and social position of the individual is con-
structed on private relations with his blood relatives, and
the distribution of privileges and protections resulting
from being a member of a certain group. The Western
idea of independence of the individual under the law is
treated as a threat to this traditional cultural system. So
are Western ways of administrative governing and rules of
judging. In Palestinian society, the individual never faces
court alone - it is always a family that is put to trial. Sim-
ilarly, it is not the individual that faces punishment if he
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is convicted — it is primarily his family that faces social
sanctions, like loss of honour. Therefore, Arab customary
law is characterized by a different emphasis placed on the
relation between the judged and the judge. While in West-
ern societies there is focus on the rights of an individual
in the face of court and state, in the legal process Arab
culture focuses instead on social solidarity rather than
the individual actor. Also, it is not the guilt of an individ-
ual or the penalty that are highlighted in the process — it
is the honour of his relatives which is at stake. Customary
Arab law grows from the same cultural traits and is based
on the same values, while official state judiciary, even in
Palestine, seems to relate more to Western ideas of law
and individualism.

I1. Political factors:
distrust towards state law and Israeli occupation

The above mentioned socio-cultural traits of Palestinian
society are mixed with political factors, as they influence
general attitudes towards state institutions. As previously
noted, crime is traditionally understood in Arab culture
as an act that destroys highly valued and protected com-
munity relationships. Therefore, punishing a perpetrator
is not viewed as the main solution to an issue arising
from the crime. In Palestinian society, there is a strong
belief that many problems cannot be solved by the state
judiciary system. Palestinians living under occupation do
not believe that the state judiciary system, even run by
the Palestinian National Authority, is sufficient, not only
in the context of their social culture and sense of fairness,
but efficiency as well3+.

The lack of confidence in the efficiency of the official
judiciary system stems from the cultural values men-
tioned above, as well as a general distrust towards state
institutions. Palestinian statutory law was introduced
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only after obtaining Autonomy from Israel, following the
Oslo Agreements in 1994. However, even in the present
day, Israeli law still dominates in the Occupied Palestini-
an Territories. Even after the establishment of an official
Palestinian judiciary, modelled on the European judicial
system, many Palestinians remain distrustful of the of-
ficial law, as they remain distrustful of the Palestinian
National Authority in general.

Israel’s military control of the Palestinian Territories
has made manifestations of Arab customary law particu-
larly visible. The occupation of the Palestinian territories
since 1967 has brought sweeping changes to the organi-
zational structure of the judiciary and legal institutions.
Palestinians in the West Bank and Gaza boycotted the
official courts introduced by Israeli authorities, protest-
ing against the laws imposed by the Occupier and be-
lieving that the official judiciary system was one of the
tools of the occupation. On 22 January 1979, in Amman
(No. 924/m /912, Jordan), the Palestinian National Coun-
cil issued a decision to establish the General Adminis-
tration of Tribal Affairs and Reform, which was partly
tasked with organizing social life in the occupied terri-
tories based on custom and tradition. As an effect of the
resistance towards Israeli legal institutions, particularly
in the 1980s, in the years leading up to first Intifada (up-
rising), the traditional customary courts became an alter-
native judiciary system to the one run by the occupation
forces¥. Terris and Inoue-Terris give three reasons for the
increase in the importance of customary law at that time:
1) the lack of local police able to deal with civil and crim-
inal cases, 2) the lack of confidence in the Israeli military
court system, 3) the use of customary law as an expression
of independence from Israel and a way to fight the occu-
pation®,

During the First Intifada, in 1988, Palestinian leaders
officially called for a boycott of the Israeli-imposed civ-
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il justice system. To enforce judgments and seek justice,
Arab civilians, once again, resorted to alternative meth-
ods of dispute resolution. Customary courts began to be
perceived as an expression of national identity. At the
same time, because of the limited usage, the quality of
the official civil judiciary seriously suffered”. As an im-
portant element of tradition and culture, and thus a sym-
bol of Arab identity, customary law has become not only
a means to organize social life, but also one of the fronts
of the political struggle for recognition of the independ-
ence and the right to self-determination3®.

When the Palestinian Authority took control of the
judiciary, at the end of 1995, it lacked professionals and
court resources were very poor. There were no law schools,
or even procedures for certifying and regulating lawyers.
Furthermore, the legal pluralism stemming from the com-
bination of local sources of law and foreign influences, as
well as the lack of legal publications, caused problems,
leading to confusion when it came to, for example, the
hierarchy of sources of law or precedence of authority.
These issues were amplified, because most of the lawyers
were educated abroad and were ignorant of Palestinian
law(s), with its multitude of foreign implementations. In
addition, the division of powers was not clear and the
Palestine National Authority’s (PNA) executive branch
was interfering with judicial matters. For example, it
established military judiciary and state security courts,
working in parallel to the civilian ones®.

At the beginning of the 21st century, there were only
two law schools operating in Palestine, one in the West
Bank and one in Gaza. There were less than a thousand
active lawyers in the West Bank, and in Gaza only one in
four employed lawyers were considered competent. The
courts did not provide the right to a public defender to
the parties that could not afford hiring an attorney, be-
cause of the lack of training and resources. Judges were
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poorly paid, hence the lack of applicants for these posi-
tions among the educated lawyers and the susceptibility
to corruption#°. All these problems intensified public dis-
trust for the formal judiciary and had to be addressed by
the authorities. However, the absence of proper legal reg-
ulations and overall chaos led to the Palestinian Author-
ity’s decision to transform the system by enforcing new
laws. With regard to the current status of the judiciary in
Palestine , the most important act is the Judicial Author-
ity Act No.1 of 2002. Prior to its implementation, courts
in the West Bank acted on the basis of the pre-1967 Jorda-
nian Act, while the judiciary in Gaza still operated under
the laws introduced by the British Mandate before 1948.
The Judicial Authority Act introduced the chief admin-
istrative body, called the High Judicial Council, which
was tasked with the inspection and administration of the
judiciary, appealing decisions, addressing grievances and
disciplinary inquiries into judges. The Law of the For-
mation of Regular Courts of 2001 introduced five levels
of judiciary in Palestine#. Nevertheless, the new judici-
ary system has yet to gain the people’s trust. And in the
meantime, as already mentioned — distrust and deeply
held convictions about the lack of efficiency of the state
judiciary tend to assert the importance of customary law.

Summary

Palestinian customary law is rooted in pre-Islamic times
and tribal social order, and has basically remained un-
changed throughout the centuries, with just a few minor
adjustments. The informal Palestinian legal system, es-
pecially customary reconciliation, is widely used in vir-
tually all areas of life — from neighbourhood and marital
conflicts, through accidents (especially car accidents) to
conflicts arising after acts of a criminal nature — theft,
rape or murder. Conciliation procedures, carried out by
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men specialized in such mediations, help to restore peace
to the community and are highly efficient according to
the society. The primary objective of Palestinian custom-
ary law is to resolve conflict between the involved parties
— members of the community — using procedures devel-
oped through ages of practice. There are no official pow-
ers of coercion in this informal system, which is based
on tradition and cultural values. The binding force of the
verdict comes only from social control and cultural no-
tions — especially the value of honour, which hinges upon
respect for societal traditions.

Because of the previously stated functions of the Arab
informal law, especially belief that the customary legal
system is an answer to resolve not only legal conflicts,
but also social problems, official state judiciary proceed-
ings are therefore not considered efficient, as they focus
on punishing the perpetrator, rather than mending the
broken relationships between the parties. In the opinion
of Palestinians, customary law is faster and more useful
at resolving legal conflicts, as it addresses the root of the
problem — personal relations damaged by the conflict.
The lack of trust in government institutions and lack of
transparency in the Palestinian National Autonomy’s po-
litical and judicial decisions only enhance that. Moreo-
ver, customary law flourished at the end of the twentieth
century, as a result of the occupation of the Palestinian
Territories by Israel, and later by the political instability
caused by the Intifadas.

The societies, in which the formal and informal legal
systems have developed in some mutual relations, tend
to reinforce cultural codes and complement one another.
At the same time, in the societies where the state legal
systems and institutions lack social legitimacy or political
reach, often the formal and informal legal systems act in-
dependently of each other. State institutions may lack the
basic infrastructure, legitimacy or capacity to impose and
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execute law. In such societies, the state legal systems are
likely to be rejected, ignored or not understood. This was
the case in Palestine, before and during the Intifadas. Dis-
trust towards the occupation-run legal institutions, and
the subsequent lack thereof, created a void between cus-
tomary law and positive law, resulting in the rejection and
avoidance of the institutions of formal law#*. The result of
the Israeli occupation, and opposition to it, was the flour-
ishing of Palestinian culture, including legal traditions.

After the Intifadas, the Oslo Accords and subsequent
gaining of partial independence from Israel, the Pales-
tinian authority began to build a centralized system of
government and law. It was expected that, with foreign
aid, Palestine would introduce Western models of juris-
prudence, free of customary Arab influences. That failed
to happen due to the inefficiency of the Palestinian Au-
thority and political reality of the occupation, as well as
cultural traits of Palestinian society. Therefore, a unique
political history — falling under consecutive foreign rules,
with the current Israeli occupation, has resulted in cus-
tomary law becoming an expression of cultural and na-
tional independence, and a sign of national identity.

The informal legal system used contemporarily in Pal-
estine is a unique product of tribal values and cultural
customs, preserved in Palestinian society in the form of
neopatriarchal structure and culture, in conjunction with
the political situation: sequential military occupations,
as well as the administrative incapability of the Palestin-
ian National Authority, which contributes to lack of trust
towards the state judiciary.
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